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Sweet, D.J.,

Plaintiffs Boat Basin Investors, LLC (“Boat Basin”),
Papell Holdings, Ltd. (“Papell”), Marc Siegel (“Siegel”), David
Stefansky (“Stefansky”) and Richard Rosenblum (“Rosenblum”)
(collectively, the “Sellers”) have moved pursuant to Rule 65 of the
Federal Rules of Civil Procedure for an injunction ordering the
delivery of 7,707,332 free-trading shares of Freestar Technologies,
Inc. (“Freestar”) by the defendants, First American Stock Transfer
(“"First American”), Paul Egan (“Egan”), Phillip Young (“Young”),
Margaux Investment Management Group, S.A. (“"Margaux”) and ten John

Does 1-10.

The Sellers, while complaining of potential bankruptcy in
the absence of equitable relief, are hoist on their own petard. In
the absence of Freestar, a necessary party under Rule 19(a) of the

Federal Rules of Civil Procedure, the merits may not be reached and

a preliminary injunction may not be granted. Yet Freestar is
currently mired in involuntary bankruptcy proceedings -- initiated
by the Sellers -- and thus cannot be joined to this action at this

time due to the involuntary stay in place pursuant to 11 U S.C. 8§
326. Therefore, and for the following reasons, the notion is

deni ed.

FACTS



The followng facts are drawn from the parties’ noving
papers and oral argunents and do not constitute findings of fact by
t he Court.

Parti es

The Plaintiffs

Boat Basin is a Nevis, Wst Indies Conpany with its

principal place of business in Nevis, West Indies.

Papell is a Turks & Caicos Islands Conpany with its

principal place of business in the Turks & Caicos |slands.

Siegel is an individual who resides in Boca Raton,
Fl ori da.

Stefansky is an individual who resides in Lakewood, New
Jersey.

Rosenblum is an individual who resides in Wayne, New
Jersey.

The Def endants




First American is an out-of-state corporation with its
principal place of business at 1717 East Bell Road, Suite 3,
Phoeni x, Arizona 85022. At all relevant tinmes, First Anmerican

acted as the stock transfer agent for Freestar.

Egan is an individual who resides in the Domnican
Republ i c. At all relevant tinmes, Egan was the President, Chief
Executive Oficer and nost substantial sharehol der of Freestar

Egan clainms that he has a personal net worth of $600, 000.

Young i s an individual who resides in Phoenix, Arizona.

At all relevant tinmes, Young was the president of First Anerican.

Margaux is a European corporation with its principa
place of Dbusiness located at 9 Rue de Comerce, Ceneva,

Switzerl and.

John Does 1-10 are individual s and/or entities presently

unknown who participated in a purported market manipul ation of

Freestar’s stock.

Fr eest ar

Freestar is a Nevada corporation that nmintains its

principal corporate headquarters in Santo Dom ngo, Dom nican



Republ i c. It also has offices in Dublin, Ireland and Hel sinki,
Fi nl and. It does not currently have any offices in the United
States. Freestar is in the business of enabling security-enhanced
financial transactions over the Internet using credit, debit, ATM

and smart cards.

Freestar’s common stock is publicly traded on the Over-
the-Counter Electronic Bulletin Board Market of the National
Association of Security Dealers (“NASD’). Freestar’s market
capitalization is in excess of $13 mllion. As of its npbst recent
filing, Freestar had approximately 48 nmillion shares of conmon

stock issued and out st andi ng.

Freestar clains that it generally pays its creditors in
a tinmely manner. For instance, Heroya |Investnents, which is owed
$2 mllion, has attested that Freestar has been neeting its
obligations. Freestar’'s |argest creditor, Heroya al so opposes the

bankruptcy filing.

The March 2002 Converti bl e Notes

Prior to entering into the June 2002 Convertible Notes
| eading to the stock transfer at issue, Freestar had earlier sought

simlar financing fromthe Sellers.



On March 25, 2002, Freestar entered into a $270, 000
fi nanci ng agreenent, under which Freestar issued 8% prom ssory
notes to Papell and Boat Basin for $200,000 and $70, 000,
respectively. The March 2002 Convertible Notes matured in Mrch
2003 and were convertible into equity under certain circunstances.
In exchange, Freestar received funds totaling $228, 000. The
remai ni ng $42, 000 represent ed brokerage comm ssi ons and fees. Egan
personal | y guaranteed the March 2002 Converti bl e Notes and secured
them with a stock pledge of 4 mllion shares of Freestar conmon

st ock.

On July 3, 2002, Egan notified the Sellers’ counsel that
the 4 mllion shares of stock were restricted and stated that the
t he hol di ng period described by Rule 144 woul d expire in Septenber
5, 2002.

Freestar defaulted on the March 2002 Converti bl e Notes.
About the tinme of default, on May 29, 2002, Papell and Boat Basin
notified Freestar of their right to proceed against Egan and
convert their debt into the pledged stock. They foreclosed on the

4 mllion shares of commpbn st ock.

On June 7, 2002, 4 million restricted shares of Freestar
common stock were irrevocably transferred out of Egan’s nane and

into the nanes of Papell and Boat Basin on four certificates, 1711,



1712, 1713 and 1714. First Anerican’s record show that the 4

mllion shares were issued with the restriction.

In a letter dated June 10, 2002, Sellers’ counsel wote
to First Anerican and asked that the shares be reissued as
unrestricted because she clainmed that the 4 mllion shares had been
regi stered on SEC Form S-8. Freestar now clains that the shares

were not so registered.

On June 12, 2002, First Anmerican reissued the stock as

unrestricted in response to the letter.
Freestar clains that Papell and Boat Basi n over-converted

the stock at issue, resulting in overpaynent of $188, 352 to Papel

and $56, 488 to Boat Basi n.

The $60, 000 Short Term Loan

Freestar clains that on June 12, 2002, plaintiffs
Rosenbl um Stefansky and Siegel each | oaned Freestar $20,000, for
a total of $60,000. Freestar asserts that the |oan was made
wi t hout documentation and was intended to serve as a short-term
bridge loan until the terns for a |large convertible note could be

agreed upon by the parties.



Freestar clains that it pledged one mllion shares,
di vided equal ly anong the three plaintiffs, as collateral for the
$60, 000. After Freestar issued the one m|lion shares, counsel for
the three plaintiffs notified Freestar that they were treating the

shares as comm ssion and/or interest.

As of June 12, 2002, the market val ue of the shares was

approxi mately $142, 000.

June 2002 Boat Basin Loan

Freestar clains that also on June 12, 2002, Boat Basin
| oaned Freestar $50,000 as a short term bridge |oan without any

docunent ati on.

The June 2002 Convertible Notes at |ssue

On August 29, 2002, Freestar entered into a $400, 000
convertible note financing agreenent, dated as of June 27, 2002
(the “June 2002 Convertible Notes”). Under the terms of that
agreenent, Freestar issued six 8%convertible notes to the Sellers

in the foll owi ng amounts:

Papel | : $117, 000
Boat Basi n: $65, 000
vFi nance: $58, 000



Rosenbl um $60, 000
St ef ansky: $60, 000
Si egel : $40, 000

In return, Freestar clains that it received: (1) new
funds of $100,000 from Papell; (2) defeasance of the June 2002
$60, 000 | oan; and (3)defeasance of the June 2002 $50, 000 | oan. The
remai ning $190,000 of the $400,000 note represented brokerage
commi ssions and fees and did not include the 1 mllion shares that
Freestar all eges were kept by the three individual plaintiffs as a

comm ssion or interest on the $60, 000 | oan.

Freestar agreed in a Registration Rights Agreenent to
regi ster the stock underlying the Convertible Notes not |ater than

Novenmber 22, 2002.

As part of the Agreenent, Egan issued to the Sellers his
uncondi tional personal guaranty of the full and tinely perfornmance
of all of Freestar’s obligations thereunder. To secure his
guaranty, Egan pledged 14.4 m|lion shares of Freestar common stock

that he owned beneficially and of record.

Egan pledged the 14.4 mllion shares pursuant to the
ternms of the Stock Pl edge Agreenents. The pledge was in the form

of one certificate for 14.4 mllion restricted shares registered in



Egan’ s nane. Because the shares had not been registered, Egan

pl edged as foll ows:

5. Pl edgors’

Warranty. [ Egan] represents and

warrants hereby to the [Sellers] as follows wth
respect to the Pledged Shares as set forth opposite
such Pl edgor’s nane on Schedule 2 to this Agreenent:

A

Title:

Pl edgor’ s

t he
[ Sel | ers]

[ Freest ar]

(i) that upon transfer by [Egan] of
Certificates and Stock Powers to

pursuant to this Agreenent at such tine,
if any, as the occurrence of an Event of Default by

under

the Notes, the [Sellers] (to the

extent of the Notes held by such [Seller]) will have
good title (both record and beneficial) to the
Pl edged Shar es;

(ii) that there are no restrictions upon
transfer and pl edge of the Pl edged Shares
pursuant to the provisions of this
Agreement except the restrictions inposed
by Rule 144 under the Securities Act of
1933, and that such restrictions on resale

shal |

not be applicable if an Event of

Default occurs under the Notes, and the
Secured Party exercises its remnmedi es under
the Guaranty and forecl ose on the

Pl edged Shares.

St ock Pl edge Agreenent,

1 5.

Freestar was a party to the Stock Pl edge Agreenent. It

also warrantied

val idly issued,

“t hat

the Pledged Shares are duly authorized,

fully paid and non-assessable and that it will not

permt the transfer of the Pl edged Shares except in accordance with

t hi s Agreenent

1d.
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Freestar then issued witteninstructions toits transfer
agent, First Anmerican, requiring the transfer of the Pledged

Shares. That instruction provided, in part:

This letter shall serve as our irrevocable
aut horization and direction to you to record the
transfer of the Pl edged Shares to the Hol ders of the
Not es upon their respective exercise of rights as a
Secured Party under the Stock Pledge Agreenents,
fromtime to tinme, upon surrender to you of (i) one
or nore of the stock certificates evidencing the
Pl edged Shares, and (ii) stock transfer powers
properly executed by the registered owner of such
Pl edged Shares, in the form attached hereto as
Exhi bi t B relating to the certificate or
certificates so surrendered for transfer, (iii) the
opi ni on of counsel to the Conpany or to the Hol ders
inthe formattached as Exhibit C hereto, indicating
that wupon disposition of such shares, the new
certificate 1issued as a consequence of the
di sposition and evidencing the transferred shares
will be free of restrictive | egend, pursuant to the
provi sions of Rule 144 under the Securities Act of
1933, as anended.

First American then agreed in witing to be so bound:

By affixing its signature hereto, [First American]
agrees to abide by the directions set forth in this
| etter and understands that these instructions may
not be nodified, either orally or in witing, by
Freestar Technol ogies, Inc. or by Paul Egan at any
time without the witten consent of the Hol ders.
Further, [First Anerican] hereby acknow edges that
ot her than the docunentation described herein, and
set forth as Exhibits hereto, provided such exhibits
are properly conpleted by the appropriate party, no
ot her docunentation will be required to effectuate a
transfer of the Pledged Shares into the nanes of the
Hol ders, and to renove any restrictive | egend which
presently appears on the Pledged Shares and on the
certificate described in Exhibit A bel ow
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At the time of entering the Stock Pl edge Agreenents, the
Sellers obtained the opinion of Brian F. Faul kner, counsel to
Freestar and Egan, who, after analyzing the nunber of Freestar
shares then outstanding and the average weekly trading vol une for
the past four trading weeks for Freestar stock, opined that Egan

could sell 1,615,375 Freestar shares without restrictive | egend.!

The Conversion of the June 2002 Converti bl e Notes

Freestar failed to register the shares underlying the
Converti bl e Notes by Novenber 22, as agreed. The Converti bl e Notes
therefore were in default, entitling the Sellers to exercise their
rights under the Convertible Notes, the Stock Pl edge Agreenents and
Egan’s Unconditional Guaranty. The Sellers, therefore sent in
conversion notices to establish the nunber of shares to which it
was entitled wunder the Stock Pledge Agreenents and the
Uncondi ti onal Guaranty. Based upon these conversion notices, the
Sellers claim that First Anerican and Egan were obligated to
deliver approximately 8.5 mllion freely-tradi ng conmon shares of

Freestar.

1 Stefansky clains that the nunber of unrestricted shares that
Egan may sell does not have anything to do with the nunber of
unrestricted shares that the Sellers may sell. Stefansky Aff. at
n. 5. St ef ansky does not explain, however, by what alchem ca
processes the restricted shares transferred from Egan to the
Sel l ers woul d becone unrestricted.

12



On Decenber 11, 2002, the Sellers submitted to First
Anerican the stock certificate for 14.4 mllion shares, the stock
powers that had been signed by Egan and a copy of the opinion of
Bri an Faul kner. The Sellers then requested that First Anerican
issue to each of the Sellers his or its respective proportiona
anmount of the pledged shares with the restrictions renoved, in
accordance with the obligations of Freestar, First Anerican and
Egan and under the terns of the operative agreenents. Counsel for
the Sellers clains that First American stated that the Sellers had
submitted all docunentation necessary for the transfer of freely
trading shares. The defendants claim however, that the
docunentation submtted at that tine, which included the Faul kner
opinion, only authorized First Anerican to deliver, at nost,

approximately 1.6 million unrestricted shares.

After subm ssion of docunentation, Young acknow edged t he
recei pt thereof to Stefansky and Rosenblum As a courtesy to Egan,
however, Young wanted to hear directly from Egan that he approved
of the issuance of freely trading shares. The three parties called
Egan, who verbally approved the issuance of the freely trading
shar es. First Anerican then issued 14.4 mllion of such freely
trading shares to the Sellers by certificates dated Decenber 13,
2002. The Sellers received the certificates (No. 1816, 1817, 1818,
1819 and 1820) on Decenber 16, 2002.

13



Each of the Sellers deposited the free-trading shares in
Pond Equities, a broker dealer (“Pond”). The Sellers then sold
7,707,332 shares of what they believed to be freely trading
Freestar stock, which they had received at prices of approxi mtely
$0. 085 per share. The sales cleared through Wexford Cearing
Services, Inc., and Pond Equities credited the Sellers’ accounts

with the proceeds of the sales.

According to their late-filed Forns 144, the Sellers
began selling the Freestar stock as early as Decenber 10, 2002,
prior to receiving the certificates. The Sellers sold in the

foll owi ng amounts and tine periods:

Sel l er No. of Stock Val ue Time Period

Boat Basin 1,682, 416 $144, 687 12/ 10 - 12/30/02
Papel | 2,983, 325 $256, 565. 95 12/ 11 - 12/18/02
Rosenbl um 1,198, 382 $103, 060 12/16 - 12/23/02
Si egel 1, 036, 000 $89, 096 12/ 10 - 12/23/02
St ef ansky 1,554,575 $133, 693 12/ 13 - 12/ 30/ 02

The Fornms 144 recording these transactions were inadvertently not

filed until January 7, 2003.2

2 The Fornms 144 were filed on the sane day that counsel for
the Sellers wote to First Anerican with an opinion that disagreed
with the Faul kner letter, arguing that all the shares could be
issued as unrestricted and not be in contravention of Rule 144.
The fact that the Forns 144 had been filed, albeit late, was a
requi site part of that opinion.

14



Freestar clains that the Sell ers overconverted the notes

in the foll owi ng anounts:

Boat Basi n: $98, 145
Papel | : $319, 170
Rosenbl um $60, 084
Si egel : $68, 712
St ef ansky: $60, 085

The Decenber 2002 Loan

Plaintiffs |oaned Freestar an additional $237,000 on
Decenber 20, 2002. There was no docunentation but Freestar clains
that the Sellers assured Freestar that the terns woul d be the same
as the March 2002 and June 2002 Convertible Note Financing. The
| oan was collateralized by the remaining 5.9 mllion of the 14.4
mllion original Freestar shares that the Sellers did not attenpt

to sell in Decenber 2002.

First Anerican Rei ssues the Shares as Restricted

By letter dated Decenber 20, 2002, Brian Faulkner,
counsel for Freestar, wote to First Anerican with regard to the
transaction at issue. He noted that in the |legal opinion that was
a requisite part of First American’s ability to transfer the

Freestar stock, he had asserted that under Rule 144, only 1, 615, 375

15



out of the 14.4 mllion shares of conmmon stock could be freed up
during any three-nonth period. He further directed First Anmerican,
on behal f of Freestar, that “[i]f certificates in excess of that
anount have been issued without restrictive |egend, then you are
instructed to place an inmmediate stop on them to prevent their
sale.” Faul ker further threatened |l egal action if First American

di d not conply.

First Anerican thereafter put a stop to all the stock

that it had issued to the Sellers.

On Decenber 30, 2002, Stefansky requested that Pond wire
nmoney from his account. Wen his broker attenpted to do so, he
di scovered that there was a negative balance in Stefanksy's
account. The broker investigated the matter and i nforned Stefansky
that First American had returned the stock certificates that the
Sellers had sold with arestrictive | egend prohibiting their public

sal e.

Pond t hereafter reversed the delivery of the stock inthe
Sellers’ accounts. As a result of the reversal of the delivery,
short positions were created in the Sellers’ accounts in Freestar
shares. Because the Sellers had no freely trading Freestar stock
in their possession, Pond had begun buying Freestar shares in the
open market to cover the short position in the Sellers’ accounts.

In that tinme, the price of Freestar shares had risen from

16



approxi mately $0.085 per share to $0.19 per share. The Sellers
claim that the price increase was as a result of market

mani pul ati ons by the defendants.

The Sellers Attenpt to Have the Restriction Renoved
And the Shares Are Cancell ed

On January 7, 2003, the Sellers submtted to First
American the independent opinion of an attorney, CGuy K Stewart
(“Stewart”), opining that all of the shares could be i ssued to t hem

as freely trading.

Sonetine thereafter, First Anerican cancelled the 14.4
mllion restricted shares that had been transferred to the

Sellers.?

By |l etter dated January 9, 2003, Freestar’s counsel wote
to Stewart, disagreeing with his conclusions. Stewart |ater
affirmed in an affidavit dated January 22, 2003 that Freestar’s
counsel had told himthat Freestar would withdrawits opposition to
the m d-Decenber sales if the financial arrangenents were re-

negoti at ed.

The SEC | nvestigation

8 The Sellers attached four of the five stock certificates —-
Nos. 1816, 1817, 1818 and 1820 -- as an exhibit to their notion
papers. Each has been stanped “CANCELLED.” It is presuned that
the fifth stock certificate simlarly was stanped “CANCELLED
al though it was not included as part of the papers.
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On January 7, 2002, Egan was notified that the Securities
Exchange Conmi ssion (“SEC’) had begun investigating the stock
transactions at issue here. Approxi mately one week |ater, on
January 15, 2003, the SEC s Division of Enforcenent asked Freestar
to produce docunents relating to its financial transactions with
the Sellers, anbng others not apparently related to the

transacti ons at issue.

Pri or and Rel at ed Proceedi ngs

On January 9, 2003, the Sellers conmenced an i nvol untary
bankruptcy petition against Freestar pursuant to 11 U S.C. § 303.
The petition includes clains based on pronm ssory notes in an anount
of $637,000. The only petitioners are the Sellers and vFi nance,
which was involved in the Freestar transactions although not a

named plaintiff. The clains are in the foll ow ng anounts:

Boat Basi n: $135, 000
Papel | : $187, 000
Rosenbl um $103, 000
Si egel : $40, 000
St ef ansky: $103, 000
vFi nance: $69, 000

18



On January 22, 2003, the Sellers commenced the instant

acti on and obtai ned the Order to Show Cause.

Oral argunent was heard on January 29, 2003. Margaux did
not appear at the hearing, and the other parties who did appear
(including non-party Freestar) clained not to have been tinely
notified of the hearing as they did not find out until January 27,
2003 that the hearing was scheduled for two days |ater. The
defendants (and Freestar) did not request additional tinme for
briefing, however, and argued the nerits of the prelimnary
i njunction notion. Additional papers were submitted on January 31,

2003, and the notion was considered fully submtted at that tine.

Di scussi on

Subj ect Matter Jurisdiction

This Court has jurisdiction pursuant to 28 U.S.C. § 1332.

1. Personal Jurisdiction

Because none of the defendants raised the defense of |ack
of personal jurisdiction and because the notion is denied on ot her
grounds, this issue will not be addressed at this tine. It should

be noted, however, that the Conplaint contains nebul ous assertions
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to that effect given the asserted residences and pl aces of busi ness

of the def endants.

[I11. Lack of Proper Notice

At oral argunent, the only entities who appeared by
counsel were First Anerican, Egan, Young and the non-party
Freestar. They argued that the notice of the hearing had not been
adequate, referring to Egan’s receipt of the Order to Show Cause

(“0sC).

Egan received the OSC at approximtely 5 p.m on Friday,
January 24, 2003 by two-day express delivery. The OSCrequired the
defendants to appear at a hearing “on the day of January __ , 2003
at Noon,” omtting that the hearing was schedul ed for January 29,
2003 -— less than five days fromthe tine of receipt. The OSC al so
ordered that return papers be filed and served “at | east three days
prior to the return date hereof.” Counsel for the defendants
called Sellers’ counsel twce on January 24 seeking the papers
filed in support of the OSC. On January 27, 2003, Sellers’ counsel
faxed only the OSC, again m ssing the hearing and answer date, and

certain affirmati ons w thout exhibits.

Despite the apparent lack of notice, because First
Aneri can, Egan and Young appeared at the January 29, 2003 heari ng,

argued against the Sellers’ notion on the nerits (as opposed to

20



requesting a less frenetic briefing schedule), and were successf ul
inthat argunent, this deficiency will not prevent the opinion from

i Ssui ng.

V. The Sellers Have Failed to Justify a Prelimnary
| njunction Due to the Absence of Freestar

The standard for granting a prelimnary injunction under

Rule 65 inthis Grcuit is “(1) a showing of irreparable injury and

(2) either (a) a likelihood of success on the nerits or (b)

sufficiently serious gquestions going to the nerits to make them a

fair ground for litigation and the bal ance of hardships tipping in

favor of the novant.” North Atlantic Instrs., Inc. v. Haber, 188

F.3d 38, 42 (2d Gr. 1999); see also Fun-Danental Too, Ltd. V.

Gemmy Indus. Corp., 111 F.3d 993, 998-99 (2d GCr. 1997); Blumv.

Schl egel, 18 F.3d 1005, 1010 (2d Gr. 1994).

The Sellers have failed to establish the need for a
prelimnary injunction because they cannot show the Iikelihod of
success on the nerits or serious questions going to the nerits in
t he absence of Freestar, which is an i ndi spensabl e party under Rul e

19(a) of the Federal Rules of Civil Procedure.

Fed. R Civ. P. 19(a) provides, in pertinent part:

A person who is subject to service of process and
whose joinder wll not deprive the court of
jurisdiction over the subject matter of the action
shall be joined as a party in this action if (1) in
the person’s absence conplete relief cannot be
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accorded anong those already parties, or (2) the
person clains an interest relating to the subject of
the action and is so situated that the disposition
of the action in the person’s absence may (i) as a
practical matter inpair or inpede the person's
ability to protect that interest or (ii) |eave any
of the persons already parties subject to a
substantial risk of incurring double, nmultiple or
ot herwi se inconsistent obligations by reason of the
claimed interest. If the person has not been so
joined, the court shall order that the person be
made a party.
Fed. R Cv. P. 19(a). The lengthy facts (and factual disputes)
present ed above reveal that both subdivisions (1) and (2) require

the presence of Freestar.

As an initial matter, because Freestar has submtted
papers and appeared before the Court, it is assuned that it has
acqui esced to the jurisdiction of this Court. Further there is no
evidence that Freestar would destroy diversity jurisdiction.
Therefore, Freestar neets the jurisdictional requirenents of Rule

19.

Further Freestar is a necessary party. Conplete relief
may not be accorded in the absence of Freestar, which is the
principal in a principal/agent relationship wth both Egan* and

First Anerican and has given its agents [imted ability to provide

4 1t is unclear whether Egan personally owns 7.7 mllion
unrestricted (or restricted shares). Egan’s claim of a persona
net worth of $600, 000 suggests that he does not, given the prices
of stock cited by the Sellers. There is no claim that First
American owns any stock outside that which it was given the
authority to transfer.
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the relief requested. The agency relationship “results from a
mani f estation of consent by one person to another that the other
shal | act on his behalf and subject to his control, and the consent

by the other to act.” New York Marine & Ceneral Ins. Co. V.

Tradeline, 266 F.3d 112, 122 (2d Cr. 2001) (quoting Meese V.

Mller, 79 A D.2d 237, 242, 436 N Y.S.2d 496, 499 (4'" Dep't

1981)5); see also In re Shulman Transp. Enterprises, Inc., 744 F. 2d

293, 295 (2d Cir. 1984) (“Agency is the fiduciary relation which
results fromthe mani festati on of consent by one person to anot her
that the other shall act on his behalf and subject to his control,

and consent by the other so to act.”) (quoting Restatenent (Second)

of Agency, 81(1) (1958)).

The limts of First American’s power as agent to Freestar
are defined in the Transfer Agent Instructions signed by def endant
Young on Septenber 12, 2002. First Anerican is given the authority
to transfer unrestricted shares to the Sellers as long as the
Sellers meet three requirenents. They must provide to First
Arerican (1) a stock certificate evidencing the shares to be
transferred, (2) stock transfer powers properly executed by Egan
relating to the stock certificate in (1), and (3) an opinion by

either the Seller’s or Freestar’'s counsel that to transfer that

5 The parties did not discuss choice of law. The Stock Pl edge
Agreenment s, however, provide that New York | aw shall govern. Stock
Pl edge Agreenent, ¢ 13.09. So do the Convertible Notes, § 10.
Because the events arise out of these agreenments, and in the
absence of any argunent fromthe parties to the contrary, New York
| aw t herefore shall apply.
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amount of wunrestricted shares would not violate Rule 144. The
aut hori zation was irrevocable unless the Sellers agreed to any

change t herein.

In the Decenber 2002 request for transfer, the Sellers
failed to satisfy the third requirenent. They sent the Faul kner

opinion to First American, which stated that First Anerican could

only transfer approximately 1.6 mllion unrestricted shares — not
14.4 mllion shares. Therefore, First Anerican acted outside its
authority. Wien notified of this mstake by its principal,

Freestar, First American first reissued the stock as restricted and
| ater cancelled the stock. This cancell ation presents another
problem for First American. |In order for First American to have
authority to issue the stock, the Sellers nust present the stock
certificate evidencing the shares. Presumably, the only stock
certificates they had, however, have now been cancell ed. New stock
certificates surely nust cone fromFreestar, and therefore, inits
absence, the Sellers cannot establish that First Anerican has the
authority to issue any, nuch less 7.7 mllion, shares, and relief

may not be granted.®

6 On January 7, the Sellers presented an alternative opinion
by their counsel, as they were permtted to do, in order to have
First American fulfill its duty. First Anerican did not do so.
Whet her First American should have transferred the stock upon
receipt of the Sellers’ counsel’s opinion, instead of cancelling
the stock, is not at issue here. What is at issue is whether First
Anerican can now performits duties. In the absence of Freestar,
apparently it cannot.
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Second, Freestar has persuasively laid the ground work
for a nunber of potential counterclains in this action should it be
naned a party. In its absence, the Sellers (and potentially sone
of the defendants) may be subject to inconsistent obligations
because Freestar will al nost certain conmence suit in the absence
of joinder. Freestar appears to claimthat the Sellers are not
entitled to have converted the nunber and anount of March 2002 and
June 2002 Convertible Notes that they did. In addition, the
suspi ciously | arge brokerage conmm ssions and fees charged on t hese
deal s may al so provide grist for the mll. These clains underscore
the fact that Freestar is a party to alnost all of the agreenments
underlying the dispute here and shoul d not have those agreenents

interpreted, enforced or vitiated in its absence.

In addition, the SEC has taken a keen interest in the
transactions and parties at the heart of this dispute. Freestar
may be held liable for failure to ensure that the Sellers conplied
with Rule 144. SEC Interpretative Release 5121 (“Precautions by
issuers are essential to ensure that a public offering does not
result from resale of securities initially purchased in
transactions clainmed to be exenpt under § 4(2) of the Act.”).
Anot her federal court may take a different viewof issues than this
Court. Freestar has a justifiable interest in having the issues
litigated only once, and enjoying (or suffering) the results of the

doctrines of collateral estoppel and res judicata.
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Finally, the Sellers thensel ves appear to acknow edge
that Freestar should be a party to this action. Stefansky Affm at
n. 2 (discussing why they did not join Freestar) & f 29 (asserting
that there is “no harmto . . . Freestar . . . in conpelling [it]
to conmply with [its] witten agreenents”) & Conpl. T 7 (referring

to “Defendant Freestar”).

It is patent, however, why the Sellers did not join
Freestar: they could not if they wanted imediate relief.” On
January 9, 2003, the Sellers initiated an involuntary bankruptcy
petition under 11 U S.C. § 303 against Freestar. The filing of

such petition

operates as a stay, applicable to all entities, of -

(1) . . . the -commencenent or continuation,
i ncluding the issuance or enploynent of process, of
a judicial, admnistrative, or other action or
proceedi ng agai nst the debtor . . .; and (6) any act

to collect, assess, or recover a claim against the
debtor that arose before the commencenent of the
case under this title.

11 U.S.C. § 362(a).

It is inconceivable that this case proceed in the absence

of the party whose stock underlies the transactions at issue and

who will be irrevocably affected by any |arge-scale transfer of

" I ndeed, they admt as nuch. See Stefansky Affm at n.2
(“Freestar has not been joined as a party to this suit because
Plaintiffs have filed an involuntary petition in bankruptcy agai nst
Freestar . . . [and] the automatic stay contained in 11 U S.C 8§
362 prevents Plaintiffs fromjoining Freestar at this tine.”)
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unrestricted shares of its common stock. Yet 8§ 362 bars the
commencenent of an action against it. In the absence of the stay,
this Court would order the joinder of Freestar. Because of the
stay, this Court has no alternative but to stay this action until

such time as Freestar, as a necessary party, nmay be joined.

The def endants did not seek to have this action di sm ssed
pursuant to Fed. R Cv. P. 19(b). Rule 19(b) “comuands a district

court to dismss an action where it is inpossible to have the

participation of an indispensable party.” Universal Reinsurance

Co., Ltd. v. St. Paul Fire and Marine Ins. Co., 312 F.3d 82, 87 (2d

Cir. 2002). It is not “inpossible” to join Freestar because its
joinder will not defeat the jurisdiction of this Court. Rather

Freestar is unable to be joined at this tine, but may be so joi ned
in the future. Therefore, it is held that the fact that a
necessary party is currently the subject of a stay pursuant to 11
U S.C. 8§ 326 does not result in joinder being not feasible pursuant

to Rule 19(b).

Concl usi on
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The Sellers’ notion is denied for the foregoi ng reasons,
and the action is stayed until such tine as the stay in the

bankruptcy action is lifted and Freestar may be j oi ned.

It is so ordered.

New Yor k, NY
February 7, 2003 ROBERT W SWEET
U S. D J.
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